The same may be said of respondent's abatement efforts,  Although the
inspector made clear that little was done on the weekend following his
Friday inspection, there is no convincing evidence as to whether anyone was
present in the no. 4 entry over the weekend* Abatement followed with good
speed after that.

The ultimate evidence shows that the gravity of the violation was less
severe than the inspector believed.  This is so because, during the times
material to his order, the number of miners exposed to the inadequately
supported roof was substantially fewer than he envisioned.  Also, he was
heavily influenced by a belief, which I have determined to be ill-founded,
that the no. 4 entry was & necessary escape route from 7 panel east
section.

Finally, credit must be given to the respondent for its continuing
efforts to shore up the cited roof before the inspection.  Although its
diligence was not sufficient to meet the threat posed by the deteriorating
roof, respondent's efforts showed it was scarcely indifferent to the
hazard.

On balance, I find the penalty proposed by the Secretary to be
excessive.  I conclude that a civil penalty of $1,800 is appropriate.

IV

In his opening remarks, the Secretary announced his intent to prove
that the violation here was "significant and substantial" and was the
result of an "unwarrantable failure" to comply with the standard (Tr, 4-5),
Respondent, in its post-hearing brieft argued that the facts failed to show
unwarrantability.  Such special findings are significant because they may
lead to a sequence or "chain" of withdrawal orders under section 104 of the
Act.

Although both parties approached the hearing with the belief that the
validity of special findings was in issue, I am obliged to consider whether
I have the power to make such a determination under the statutes*  The
present case* it muat be remembered, did not arise from a contest by
respondent of the validity of the 104(d)(2) withdrawal order itself.
Respondent had a right to file a timely challenge to the order, but it did
not exercise that right, i/

I/ Section 105(d) of the Act allows 30 days to contest a withdrawal order
issued under section 104.
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